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1. Summary
In 2021 the State of Massachusetts’ legislature voted to enact MGLc 40A section 3A
(“MBTA Communities Act”). The legislation mandated 177 municipalities to adopt a
zoning ordinance or by law to designate at least one zoning district to permit multi-
family housing as of right. The Executive Office of Housing and Livable Communities
(“EOHLC”) set parameters for the district that each municipality had to adhere to that
were uniform across 4 different municipality sub-types. 

The forced zoning by the state led to multiple lawsuits including a February 2024
lawsuit filed with the Supreme Judicial Court for the County of Suffolk by the Attorney
General of Massachusetts against the Town of Milton to seek an order of enforcement,
a filing of nine municipalities arguing the Act was an unfunded mandate and a motion
for injunctive relief filed in Plymouth Superior Court, and lastly a settled lawsuit filed
by Middleborough in which it was allowed to comply with the mandate by expanding
its existing overlay district.

Milton Lawsuit Decision:

The Court held the MBTA Communities Act is valid under Massachusetts law. The
Legislature is entitled to require municipalities served by (or adjacent to) the MBTA,
adopt zoning bylaws allowing “multifamily housing as-of-right” in at least one district
near transit. 

The challenge by the town (that the law was an improper delegation of power to the
state housing agency) failed. The court found the law itself provided enough direction
for implementation, and the agency’s role did not violate separation-of-powers
principles. 
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In addition, Although the mandate itself stands, the court ruled the “guidelines” EOHLC
had issued to implement the law were promulgated in violation of the required rule-
making procedures under the Administrative Procedure Act (APA). Because EOHLC did not
follow the procedural steps (public notice, small business impact statements, etc.), the
guidelines were legally ineffective and unenforceable as written.  In January of 2025 the
EOHCL made its 3  revisions of the guidelines and updated them to adhere to the Court’s
ruling.

rd

Collective Lawsuit:

On June 6, 2025 Justice Mark Gildea of Plymouth Superior Court issued a decision on eight
specially assigned legal cases relating to the MBTA Communities Act. A primary issue
presented to the Court was whether 3A was an unfunded state mandate. The plaintiffs
argued, “they will incur significant costs to improve their infrastructure to accommodate
an influx of new resident if 3A is enforced and that the Commonwealth must appropriate
sufficient funds to absorb the anticipated costs.” Plymouth Court Decision pg 13. The Court
determined that because the costs alleged by the Municipalities were “anticipated
possible costs” related to infrastructure, they were indirect costs and were not evidence
3A was unfunded. Id. pg 15. Further the Court stated, “As to purported direct costs
stemming from large-scale infrastructure improvement, the Municipalities’ complaint do
not set forth any specific, direct costs.” Id. pg 16. The Court concluded its decision stating,
“…even if § 3A was an unfunded mandate, the Municipalities’ have merely alleged
speculative averments regarding any anticipated costs. The Court’s ruling left open the
question what “specific” and “direct” costs the Court would determine are imposed due to
the 3A mandate and whether those costs had been appropriated by the state.

Town of Middleborough’s Satisfaction of 3A:

The Town of Middleborough was successful in negotiating a solution with the state by
having the state deem the town compliant with § 3A by expanding its already existing 40R
zoning district. The town’s 40R district allows for, “more compact, mixed-use, walkable
developments that are close to the downtown, public transportation, and with access to
Interstate 495.

Lexington v. Commissioner of Education:

MGL c 29§ 27C requires funding be provided at the same time the state’s mandate creates
a new financial burden imposed on cities and towns. Lexington v. Commissioner of
Education, 393 Mass. 693, 473 N.E.2d 673, 1985 Mass.1985.  Thus, 3A funding should
have been appropriated by the state in 2021 to be a “funded mandate”.  The 2021 fiscal
budget for the state does not allocate any funds to 3A. 



The MBTA Communities Act is codified in Section 3A of MGL c. 40A:

Section 3A (a)(1): An MBTA community shall have a zoning ordinance or by-law that provides
for at least 1 district of reasonable size in which multi-family housing is permitted as of
right; provided, however, that such multi-family housing shall be without age restrictions
and shall be suitable for families with children. For the purposes of this section, a district of
reasonable size shall: (i) have a minimum gross density of 15 units per acre, subject to any
further limitations imposed by section 40 of chapter 131 and title 5 of the state
environmental code established pursuant to section 13 of chapter 21A; and (ii) be located
not more than 0.5 miles from a commuter rail station, subway station, ferry terminal or bus
station, if applicable.

Minimum Multi-family unit capacity Requirement:

The administrator of the MBTA Communities Act is the EOHLC. In its active regulations, the
following unit capacity is required by every municipality that must comply with the
mandate:

Reasonably sized Multi-family zoning district must also be able to accommodate a
reasonable number of Multi-family housing units As of right. For purposes of
determinations of compliance with G.L. c. 40A, § 3A, EOHLC will consider a reasonable
Multi-family unit capacity for each MBTA community to be a specified percentage of the
total number of housing units within the community:

Category Percentage of total housing units
Rapid transit community 25%
Commuter rail community 15%
Adjacent community 10%
Adjacent small town 5%
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2. Imposed Requirement 
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The minimum Multi-family unit capacity for each MBTA community has been determined as
follows:
 
a. First, by multiplying the number of housing units in that community by 0.25, 0.15,
0.10, or .05 depending on the MBTA community category. For example, a Rapid
transit community with 7,500 housing units is required to have a Multi-family zoning
district with a Multi-family unit capacity of 7,500 x 0.25 = 1,875 Multi-family units.
For purposes of 760 CMR 72.00, the number of total housing units in each MBTA
community has been established by reference to the most recently published United
States Decennial Census of Population and Housing.
b. Second, when there is a minimum land area applicable to an MBTA community,
by multiplying that minimum land area (up to 50 acres) by G.L. c. 40A, § 3A’s
minimum gross density requirement of 15 units per acre. The product of that
multiplication creates a floor on Multi-family unit capacity. For example, an MBTA
community with a minimum land area of 40 acres must have a district with a Multi-
family unit capacity of at least 600 (40 x 15) units.
c. The minimum unit capacity applicable to each MBTA community is the greater of
the numbers resulting from steps (i) and (ii) above, but subject to the following
limitation: In no case does the minimum Multi-family unit capacity exceed 25% of
the total housing units in that MBTA community.

State “Specific” and “Direct” Costs:

The Massachusetts Legislature did not define specific or direct costs within the 3A mandate.
However, common law has defined “direct costs” of a state mandate as follows:

”Direct costs of a state mandate refer to the financial obligations imposed on cities or towns
by statutes, rules, or regulations. These costs are exclusive of incidental local administration
expenses. City of Worcester v. Governor, 416 Mass. 751, Lynn v. Rate Setting Com., 21 Mass. App.
Ct. 576. 
 
For this Cost Impact Report, cost calculations are based on financial costs the state has
accepted as directly related to pre-development of residential projects.  Specifically, it
borrowed calculations, definitions, and categories from the following: 

1.   The “Cost Estimating Manual” created by the Division of Capital Asset                            
          Management and Maintenance (“DCAMM”).
    2.  The pre-development stages and categories as defined by the state sponsored 
          “Development Continuum”.
    3.  Accepted infrastructure costs as defined by the MBTA Communities Catalyst Fund. 

https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RX4-3B70-003C-V2N4-00000-00&pdmfid=1530671&pdcontentcomponentid=7683&pdproductcontenttypeid=urn%3apct%3a30&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=TWFzcy4gR2VuLiBMYXdzIGNoLiAyOSwgwqcgMjdDIChhKSwgKGMpICguKiBvciB0b3duIHRoZSBhbW91bnQgb2Ygc2FpZCBkZWZpY2llbmN5LiI%3d&crid=e475c6e5-0702-4965-a17c-4c0d5515c39f&pagenumber=762
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RX4-3B70-003C-V2N4-00000-00&pdmfid=1530671&pdcontentcomponentid=7683&pdproductcontenttypeid=urn%3apct%3a30&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=TWFzcy4gR2VuLiBMYXdzIGNoLiAyOSwgwqcgMjdDIChhKSwgKGMpICguKiBvciB0b3duIHRoZSBhbW91bnQgb2Ygc2FpZCBkZWZpY2llbmN5LiI%3d&crid=e475c6e5-0702-4965-a17c-4c0d5515c39f&pagenumber=762
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RX4-3B70-003C-V2N4-00000-00&pdmfid=1530671&pdcontentcomponentid=7683&pdproductcontenttypeid=urn%3apct%3a30&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=TWFzcy4gR2VuLiBMYXdzIGNoLiAyOSwgwqcgMjdDIChhKSwgKGMpICguKiBvciB0b3duIHRoZSBhbW91bnQgb2Ygc2FpZCBkZWZpY2llbmN5LiI%3d&crid=e475c6e5-0702-4965-a17c-4c0d5515c39f&pagenumber=762
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RX6-FCY0-003C-V1B2-00000-00&pdmfid=1530671&pdcontentcomponentid=7682&pdproductcontenttypeid=urn%3apct%3a30&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=VGhlIGxvY2FsIG1hbmRhdGUgcHJvdmlzaW9ucyBoYXZlIGJlZW4gZC4qb24gYW55IGNpdHkgb3IgdG93biB3aXRob3V0IGl0cyBjb25zZW50Lg%3d%3d&crid=497054c2-2c3a-466b-86a6-fc8a94887add&pagenumber=578
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RX6-FCY0-003C-V1B2-00000-00&pdmfid=1530671&pdcontentcomponentid=7682&pdproductcontenttypeid=urn%3apct%3a30&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=VGhlIGxvY2FsIG1hbmRhdGUgcHJvdmlzaW9ucyBoYXZlIGJlZW4gZC4qb24gYW55IGNpdHkgb3IgdG93biB3aXRob3V0IGl0cyBjb25zZW50Lg%3d%3d&crid=497054c2-2c3a-466b-86a6-fc8a94887add&pagenumber=578
https://plus.lexis.com/document?pddocfullpath=%2fshared%2fdocument%2fcases%2furn%3acontentItem%3a3RX6-FCY0-003C-V1B2-00000-00&pdmfid=1530671&pdcontentcomponentid=7682&pdproductcontenttypeid=urn%3apct%3a30&pdisdoclinkaccess=true&pdischatbotdoc=true&passagetext=VGhlIGxvY2FsIG1hbmRhdGUgcHJvdmlzaW9ucyBoYXZlIGJlZW4gZC4qb24gYW55IGNpdHkgb3IgdG93biB3aXRob3V0IGl0cyBjb25zZW50Lg%3d%3d&crid=497054c2-2c3a-466b-86a6-fc8a94887add&pagenumber=578


The purpose of this Cost Impact Report is to provide the 177 municipalities mandated
to meet the requirements of 3A the following;
 
1. A guide to what “specific” and “direct” costs should be reimbursed by the state.

2. A cost calculation of Designer Base Fees that should have at the minimum been 
     appropriated by the state at the time the act was imposed on the municipalities to   
     fund the mandate.

3. An opportunity to understand what pre-development costs and specifically 
     infrastructure costs the state has already identified as acceptable infrastructure 
     costs for MBTA Communities Act related projects which are more than “speculative 
     averments”.
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3. Purpose



4. Methodology
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Utilized the Development Continuum to categorize direct and specific costs related
to MBTA Communities Act development costs.

01

Used the 3A mandate requirements to estimate the construction costs to fulfill the
required unit count for each community based on reasonable assumptions for unit
size, unit-per-project count, and price per sft of construction.

02

Used DCAMM’s  Designer Base Fees schedule to calculate the total designer costs
for each municipality.

03

Double checked assumptions and calculations by looking at recently completed
construction projects in each municipality. 

04

This Cost Impact Report used extremely modest assumptions in order to calculate a
minimum cost impact.

In addition, it used the following method in chronological order to calculate the
“Designer Base Fees” for all 177 municipalities required to comply with § 3A. 



5. Cost Impact
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Designer Base Fees

Additional Infrastructure Costs
(expected to increase)

$0

Catalyst Fund Grant -$15,000,000

Unappropriated Funds $4,475,290,328

The Budget below only calculates the Designer Base Fees from DCAMM’s Cost
Estimating Manual and does NOT include additional infrastructure costs. 

Assumptions:

Construction cost per sft:      $250  (below $350 avg psft)
Gross unit size:                           900sft (share of common space included)
Avg Project # of units:             80
Avg Construction cost       
of each project:                          $18mm
Designer Base Fee %:              5.9% (based on DCAMM’s estimating manual)

State leaders created the “Home for Everyone” initiative with a goal of producing
220,000 new housing units over the next 10 years.  

According to the Healey Administration, the 3A mandate has already added 4,000 units
in the pipeline with an additional 340 units required by the zoning mandate. 

It should be noted that funding for a state mandate has not previously included grant
funds and no such examples have been found.  However, for this report we have

credited the Catalyst Fund Grant as appropriated funds to give a conservative cost
calculation.  The $15mm is less than .003% of the required funding for this mandate 

Costs at 50% of Unit Production $2,237,645,164

Costs at 25% of Unit Production $1,118,822,582

$4,490,290,328
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Division of Capital Asset 
Management and Maintenance

The Division of Capital Asset Management (“DCAMM”) offers 3A communities rules for
estimating development and project related costs through its Cost Estimating Manual.
In addtion, DCAM offers guidelines for designer fees. Below is a clear definition of the
manual’s purpose taken directly from the DCAMM

6. DCAMM
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Designer Base Fees 

The Designer Base Fees stated below have been taken directly from the “Guidelines for
the Calculation of Designer Fees,” which was last updated in Feb of 2022. Group III
includes fees for “apartments” which would best meet the description of development
for housing under the MBTA Communities Act.  “FLCC”or Fixed Limit Construction Cost
is defined as the “maximum allowable construction cost established by the awarding
authority.” The state has not established maximums for construction under the MBTA
Communities Act so for calculation purposes, we have assumed any housing unit will be
on average 900sft (gross) with a construction cost of $250psft.  

This Cost Impact Report used 5.9% for the Designer Base Fee % since the average
project construction cost was $18,000,000
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The Community One Stop Continuum is the only framework offered by the state to
outline the pre-development structure of real estate development.  The Executive
Office of Economic Development explains the model as: 

The state’s Development Continuum can serve as a standard for predevelopment
direct costs related to housing development. Though the Continuum references
commercial and industrial projects as well, it segments housing pre-development and
offers examples of development costs from the “Preparing for Growth” stage of
development to “Catalyzing Specific Projects.”It lastly, provides examples for each
type of project.  Importantly, designer fees are weaved throughout every category
step.

Community One Stop for Growth
Development Continuum

7. Development  
    Continuum



The Development Continuum

Design (sign and façade program, concepts for streetscape design)

Community Activation & Placemaking
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Economics of Downtown including reviews of market areas, feasibility
studies, building reuse work and busines

Housing including housing plans, market analysis for suitable housing mix,
zoning recommendations, and second story development assistance

Downtown mobility technical assistance including parking management
plans, trolley feasibility plans, bus route analysis, and other request
improving mobility in a downtown.

Preparing for Growth

The Community Activation and Placemaking is a grant program that “support projects
and programs aimed at identifying and enhancing community assets.” It’s Downtown
Initiative program guidelines includes 9 categories of expenses related to the
development of a Downtown. Below are the expenses that can apply to 3A communities: 



The Development Continuum

Create a housing production plan to better understand housing needs of the
community and identify strategies to reduce gaps in existing housing relative
to identified needs.​

Planning & Zoning
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Economics of Downtown including reviews of market areas, feasibility
studies, building reuse work and business.

Study the area with a ½ mile of a commuter rail station and create strategies
to intensify development in that area.​

Prepare a corridor study of a commercial area that runs through multiple
towns and seeks land use alternatives to promote multi-modal access,
introduce mixed-use and achieve more compact commercial development.​

Preparing for Growth

The Continuum offers examples of the types of projects that may be required by zoning
changes: 

Review current zoning to identify and remove language that excludes certain
housing types.



The Development Continuum

Site Readiness Pre-Construction​
Site Due Diligence​
Site Plan Design​
Market Study​
Civil Engineering ​
Pre-Permitting/Permitting​

Site Preparation
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Site Readiness Construction​
Demolition ​
Site Acquisition, related tasks​
Construction of site related upgrades​

Preparing for Growth

The continuum also gives examples of costs that may be incurred through improvements
of a site that may be needed to “unlock development.” 



The Development Continuum

Underutilized Property Rehabilitation
Building Condition Study​
Development Feasibility Study​
Code Compliance Study​
Architectural or Engineering Plans

Building
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Housing Production 
Support Housing Production​
Support Housing Rehabilitation​
Support Housing Preservation

** Below are examples of the types of projects that meet the broad “support
housing” definition:

Example Projects:​
A request to fit-out an incubator within a property that was previously vacant.​
A request to install an elevator in a city-owned property to open up second
floor space for space for a new housing development.​
A request to convert a storefront from a production-only space to a more
active storefront with a café and retail sales.​

Catalyzing Specific Projects

Building is divided into 3 categories of which 2 can apply to the MBTA Communities Act.
Specifically, the “Underutilized Property Rehabilitation”  and “Housing Production”



The Development Continuum

Infrastructure
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Catalyzing Specific Projects 

In June of 2024, the state created the MBTA Communities Catalyst Fund as part of its
FY2025-2029 Capital Investment Plan and seeded the fund with $15mm spread over 3 years.
The Fund is not an MBTA Communities Act reimbursement fund nor was it created at the time
3A was enacted. Rather, it is a grant program. However, the Fund’s Guidelines define
infrastructure related direct costs. Specifically, it makes reference to the Community One
Stop for Growth Development Continuum and includes the following in infrastructure related
costs: 

1) Design and engineering of infrastructure projects 

2) Construction of new improved infrastructure, including roadway/streetscape improvements,
bridge/culvert repair or replacement, water/sewer, public utilities (gas, electric, etc.). 

This aligns with the infrastructure expenses outlined in the MassWorks Infrastructure
Program, HousingWorks Infrastructure Program, Rural Development Fund, and Housing
Choice Grant Program. Specifically, The Continuum outlines infrastructure projects as the
following: 
Type/Focus of Projects Supported:​

Infrastructure to Support Housing Growth (Residential Only) ​
Pre-Construction - Design / Engineering Documents Only​
Construction​

Roadway / Streetscape Improvements​
Bridge / Culvert Repair or Replacement​
Water / Sewer Infrastructure​
Public Utility Project (Gas, Electric, etc.) ​

Public Infrastructure to Support Mixed-Use Development ​
Pre-Construction - Design / Engineering Documents Only​
Construction​

Roadway / Streetscape Improvements​
Bridge / Culvert Repair or Replacement​
Water / Sewer Infrastructure​
Public Utility Project (Gas, Electric, etc.)​

Example Projects:​
A request for water and sewer upgrades to a previously used site that will now be made
into market rate housing.​
A request to update a culvert under a roadway leading to new private development for
mixed use that creates new industrial space and rental housing.​
A request to repair at-risk municipal bridges that affect evacuation routes and/or access to
commercial centers or transportation nodes.​
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8. Conclusion
The State of Massachusetts has not defined “specific” or “direct costs” for the MBTA
Communities Act.  However, state Courts have concluded ”Direct costs of a state
mandate refer to the financial obligations imposed on cities or towns by statutes,
rules, or regulations. These costs are exclusive of incidental local administration
expenses.” In addition, they have found those costs must be appropriated at the time a
state mandated is imposed on municipalities and can be estimates.

The best reference for municipalities for reimbursements of specific and direct costs
is provided by (1) The state’s Division of Capital Asset Management’s, Cost Estimating
Manual, which includes a fee schedule for Designer Base Fees and (2) the MBTA
Communities Catalyst Fund which sets rules for what qualifies as infrastructure costs
related to the MBTA Communities Act.  Both the DCAMM and the Catalyst Fund
reference and align with the state’s Growth Development Continuum which acts as an
umbrella for all pre-development costs related to commercial and residential housing
development. 

Based on the 3A mandate’s required zoning of over 344,000residential  units, the
Designer Base Fees alone equates to over $4.4B in costs utilizing the Cost Estimating
Manual provided by the state.  Since the state did not appropriate any funds at the
time it imposed the mandate on municipalities this Cost Impact Report serves as the
only clear calculation of the state’s appropriations deficit.  This Report can be updated
periodically to include additional infrastructure costs municipalities may identify. 

This report does not purport to give legal conclusions regarding whether the MBTA
Communities Act is a funded or unfunded mandate. However, it does aim to serve as a
report usable for legal arguments. 
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    Designer Base Fees 
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Contact Us

info@anne2026.com

If you are leader in an MBTA Communities Act
designated municipality and would like to include
infrastructure costs into this report, please reach out so
we can add that information to this report. 


